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BOARD OF PERSONNEL APPEALS 24. 26. 102
Sub- Chapter 1
Organi zation

24.26.101 ORGANI ZATI ON OF BOARD OF PERSONNEL APPEALS

(1) The board of personnel appeals of the departnent of |abor
and industry herein adopts and incorporates the organizational
structure of the board of personnel appeals as it has been set out and
explained in Chapter 1 of Title 24, Admi nistrative Rules of Montana.
(H story: Sec. 2-4-201 MCA; | MP, 2-4-201, MCA; NEW 1978 MAR p. 74,
Eff. 1/25/78; AMD, 1978 MAR p. 192, Eff. 2/24/78.)

24.26.102 BOARD MEETI NGS, QUORUM (1) The boar d of
personnel appeals shall neet upon the call of the chairnman or at the
written request of three nenbers at a tinme and pl ace designhated by the
chai rman or nenbers calling the neeting.

(2) A nmjority of the nenbership, provided that the chairperson
is present, constitutes a quorumto do business.

In all proceedings before the board, a favorable vote of at |east
a mpjority of a quorumis sufficient to adopt any resolution, notion,
or ot her deci sion.

(3) The board shall select a nenber or an agent to act as
adm ni strator of the board. (Hi story:. Sec. 2-4-201, MCA, IMP, 2-4-
201 MCA; NEW 1978 MAR p. 74, Eff. 1/25/78; AMD, 1978 MAR p. 192, Eff.

2/ 24/ 78; ANMD, 1984 MAR p. 599, Eff. 4/13/84.)
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BOARD OF PERSONNEL APPEALS 24.26. 202
Sub- Chapter 2
Procedur al Rul es

24.26.201 ADOPTI ON OF ATTORNEY GENERAL MODEL RULES

(1) Pursuant to the authority vested in the board of personnel
appeal s of the departnent of |abor and industry, this board adopts the
nodel rules proposed by the attorney general as adopted by the
departnment of | abor and industry. (History: Sec. 2-4-201, MCA, | M,
2-4-201, MCA; NEW 1978 MAR p. 74, Eff. 1/25/78; AMD, 1978 MAR p. 192,
Eff. 2/24/78.)

24.26.202 BOARD BUSINESS (1) Al requests, petitions, and
ot her correspondence to the board shoul d be addressed to the Board of
Per sonnel Appeals, P.O Box 6518, Helena, MI 59604-6518.

(2) Any conplaint, answer, petition or other docunment required
or allowed to be filed with the board or served on a party may be
filed or served by neans of a telephonic facsinmile comrunication
device (fax). The board fax nunber is (406) 444-7071.

(3) Filings with the board by fax are subject to the foll ow ng
condi tions:

(a) a filing nmust conform with all applicable rules, except
that only one copy of a document need be filed by fax even when
mul ti pl e copies otherwi se woul d be required;

(b) when a docunent is received after 5:00 p.m Muntain Tine,
the date of filing of that document, for purposes of board rules, wll
be the date of the next regular work day;

(c) the original docunment and any copies nust be received by
the board within 5 days of the fax transmittal or the filing will not
be recogni zed as tinely; and

(d) the board's failure to receive a fax, for any reason,
including but not limted to the unavailability or failure of fax
equi pnment or transmission |ines, does not excuse the late filing of
docunents. (Hstory: Sec. 2-4-201, MCA, | MP, 2-4-201, MCA; NEW 1978
MAR p. 74, Eff. 1/25/78; AMD, 1978 MAR p. 192, Eff. 2/24/78; AMD, 1993
MAR p. 3026, Eff. 1/1/94.)
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24.26. 203 LABOR AND | NDUSTRY

24.26.203 SERVICE OF PROCESS (1) Al service and conputation
of tine in proceedings before this board shall be bound by the Mntana
Rul es of Cvil Procedure. (History: Sec. 2-4-201, MCA, |[MP, 2-4-201
MCA;, NEW 1978 MAR p. 74, Eff. 1/25/78; AMD, 1978 MAR p. 192, Eff.

2/ 24/ 78. )

24.26.204 |INTERVENTION (1) Any state enployee, group of state
enpl oyees, enployee representative, or public enployer may be
permitted to intervene by serving a nmpotion to intervene upon the
parties and the board. The notion shall be acconpanied by
affidavit(s) establishing a basis for intervention. The board shall
deternmne the validity of the basis for intervention. (H story: Sec.
2-4-201, MCA; 1 MP, 2-4-201, MCA; NEW 1978 MAR p. 74, Eff. 1/25/78
AVMD, 1978 MAR p. 192, Eff. 2/24/78.)

24.26.205 AMENDI NG PETITIONS (1) Any petition may be anended,
in whole or in part, by the petitioner or the board, or w thdrawn by
the petitioner at any time prior to the casting of the first ballot in
an election, or prior to the closing of a case, upon such conditions
as the board considers proper and just. (Hi story: Sec. 2-4-201, MCA
| MP, 2-4-201, MCA; NEW 1978 MAR p. 74, Eff. 1/25/78; AMD, 1978 MAR p
192, Eff. 2/24/78.)

24.26.206 COWVPUTI NG TI ME FOR RESPONSES (1) For the purposes of
these rules, the term "days" mneans cal endar days, unless otherw se
speci fied.

(2) Wien a docunent is personally delivered, the tine period
specified for a response is counted starting the day after the
delivery is nade.

(3) Wen a docunent is mailed, the tine period specified for a
response is counted starting 3 days after the date of the postmark on
t he envel ope.

(4) Mailed docunents are presuned to be nmailed on the day they
are dated. That presunption may be rebutted by a showing of the
postmark. The burden of proof for showi ng that a docunent was mail ed
on a date different than the docunent's date rests with the person who
clains that it was mailed on the different date. (H story: Sec. 2-4-
201, MCA; IMP, Sec. 2-4-201, MCA; NEW 1993 MAR p. 3026, Eff. 1/1/94.)

Rul es 24.26.207 through 24.26.209 reserved
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BOARD OF PERSONNEL APPEALS 24.26. 212

24.26.210 CONTESTED CASES, DEFAULT ORDER WHEN PARTY FAILS TO
APPEAR AT HEARING (1) Wen a notice of a hearing has been given, but
a party fails to appear at the tinme specified for that hearing, the
board of personnel appeals shall enter an order at that tinme, stating

the evidence before it supporting the board s action. If the
defaulting party is able to show good cause for his absence, the order
wi |l be vacated and a new hearing date set. (H story: Sec. 2-4-201

MCA;, | MP, 2-4-201, MCA;, NEW 1978 MAR p. 74, Eff. 1/25/78; AMD, 1978

MAR p. 192, Eff. 2/24/78.)
Rul e 24.26.211 reserved

24.26.212 MOTIONS (1) Al notions other than those made during
a hearing shall be made in witing and subnitted to the board. They
shall briefly state the relief sought, and shall be acconpani ed by
affidavits setting forth the grounds upon which they are based. The
noving party shall serve a copy of all notions on all other parties
and shall file with the board the original with proof of service
Answering affidavits, if any, nust be served on all parties and the
original thereof, together with proof of service, shall be filed with
the board within 5 days after service of the noving papers, unless the
board directs otherwi se. The board may decide to hear oral argument
or testinony thereon.

(2) Motions for postponenents of hearing or conference
scheduled by the division wll not be granted unless good and
sufficient cause is shown and the followi ng requirenents are net:

(a) The request nmust be in witing directed to the
admi ni strator or hearing exam ner.

(b) The grounds for the request nust be set forth in detail.

(c) The requesting party nust specify alternative dates for
reschedul i ng the hearing or conference.

(d) The position of all parties nust be ascertained in advance
by the requesting party and set forth in the request.

(e) copies of the request nust be served contenporaneously on
all parties, and that fact nust be noted on the request.

(f) The request nust be signed by the person making it.

(3) Except for good cause shown, no request for postponenent
will be granted on any of the 3 days imedi ately preceding the date of
the hearing or conference. (Hi story: Sec. 2-4-201, MCA; IMP, 2-4-
201, MCA; NEW 1978 MAR p. 74, Eff. 1/25/78; AMD, 1978 MAR p. 192,
Eff. 2/24/78; ANVD, 1979 MAR p. 1494, Eff. 11/30/79.)

ADM NI STRATI VE RULES OF MONTANA 12/ 31/ 93 24-1669



24. 26. 215 DEPARTMENT OF LABOR AND | NDUSTRY
Rul es 24.26.213 and 24.26.214 reserved
24.26.215 HEARINGS (1) The board shall conduct its hearing in

accordance with the appropriate provisions of the Admnistrative
Procedure Act.

(2) If a nenber of the board or an exani ner appointed by the
board presides over the hearing, the nenber, or the exam ner, as the
case may be, shall issue and cause to be served on the parties to the

proceedi ng findings of fact, conclusions of |aw and reconmended order,
which shall be filed with the board, and if no witten exceptions
specifically stating to which part of the recommended order exception
is being taken are filed with this board within 20 days after service
of the recomended order upon the parties, or within such further
period as the board may authorize, the recomended order shall becone
the order of the board.

(3) If the board refuses to adopt a board appoi nted exam ner's
proposal for decision (findings of fact, conclusions of |aw and
reconmended order) as its final decision or order and, instead,

remands the proposal or portion thereof to the exam ner for further
consi deration pursuant to board direction, the exam ner shall conduct
what ever proceedings are necessary and conform the proposal for
deci sion to board direction.

(a) The exam ner shall serve the conforned proposal on all
parties as well as upon the board's adm nistrative assistant. The
board shall then consider the conforned proposal at a regularly
schedul ed nmeeting prior to issuing a final decision.

(b) Parties nmay file exceptions to any new naterial contained
within the conformed proposal for decision. Exceptions nust be filed,
in witing, with the admnistrative assistant to the Board of
Personnel Appeals at P.O Box 6518, Helena, MI 59604-6818. To be
consi dered, exceptions nust be postnmarked by no later than 20 days

from the service of the conforned proposal for decision. If no
exceptions are filed, the board will rule on the record before it,
i ncluding the conformed proposal for decision. If exceptions are

filed, the parties shall be afforded an opportunity to appear before
the board prior to issuance of a final board order

(4) If the board presides over the hearing, the board shall
cause to be served on the parties to the proceeding a final order.
(History: 2-4-201 and 39-31-104, MCA; | MP, 2-4-201 and 39-31-105
MCA;, NEW 1978 MAR p. 74, Eff. 1/25/78; AMD, 1978 MAR p. 192, Eff.
2/ 24/ 78; ANMD, 1979 MAR p. 1494, Eff. 11/30/79; AMD, 2000 MAR p. 2308,
Eff. 8/25/00.)

24-1670 9/ 30/ 00 ADM NI STRATI VE RULES OF MONTANA



BOARD OF PERSONNEL APPEALS 24.26. 216

24.26.216 DECLARATORY RULI NGS (D On petition of any
interested person, the board may, in its discretion, issue a
declaratory ruling with respect to the applicability of any statenent
of facts to any rule or statute enforceable by the board.

(2) The petition to institute proceedings for a declaratory
ruling shall contain:

(a) the rule or statute upon which petitioner seeks a
decl aratory ruling;

(b) a detailed statenent of the facts upon which petitioner
requests the board to issue a declaratory ruling;

(c) sufficient facts to show that petitioner will be affected
by the requested declaratory ruling;

(d) all propositions of law or contentions to be asserted by
petitioner;

(e) the questions presented for decision by the board;

(f) the specific relief requested; and

the name and address of petitioner and of any other person
known by petitioner to be interested in the requested declaratory
ruling.

(3) The board shall, within 60 days after the petition is
filed, notify the petitioner and any other person known by the
petitioner to be interested in the requested declaratory ruling
whet her the board will issue a ruling. The board will generally not
i ssue a declaratory ruling concerning a matter that is the subject of
an unfair |abor practice case or that, in the judgnent of the board,
woul d be nore appropriately considered through a contested case
proceeding. |If the board decides to issue a ruling, it shall serve
all parties naned in the petition by mailing:

(a) a copy of the petition; and

(b) a notice of the tinme and place of hearing at which the
petition will be considered.

(4) After a hearing is held the board shall issue its
declaratory ruling within 60 days of the close of the hearing or,
where briefs are filed subsequent to the hearing, within 60 days of
the close of the hearing. (Hstory: 2-4-201, MCA, 1M, 2-4-201, MCA
NEW 1993 MAR p. 3026, Eff. 1/1/94.)
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24.26.217 EXTENSION OR WVAIVER OF TIME LIMTS (1) Tinme limts
provided for in these rules may be waived or extended as foll ows:

(a) by witten agreenent between the parties, subject to final
approval of the board; or

(b) by notion to the board, subject to the granting of the




motion by the board. (H story: 2-4-201, MCA, | MP, 2-4-201, MCA, NEW

1978 MAR p. 74, Eff. 1/25/78; AMD, 1978 MAR p. 192, Eff. 2/24/78.
Rul e 24.26.218 reserved

24.26.219 SUSPENSION (1) At the discretion of the board, these
rules may be wai ved or suspended at any tinme in any proceedi ng unl ess
such action results in depriving a party of substantial rights.
(History: 2-4-201, MCA; 1 MP, 2-4-201, MCA; NEW 1978 MAR p. 74, Eff.
1/25/78; AMD, 1978 MAR p. 192, Eff. 2/24/78.)

Rul es 24.26.220 through 24.26.229 reserved

24.26.230 SEVERABILITY (1) |If any one of these rules is held
to be invalid, it shall not invalidate any other rule. (H story: 2-
4-201, MCA; |MP, 2-4-201, MCA; NEW 1978 MAR p. 74, Eff. 1/25/78; AW,
1978 MAR p. 192, Eff. 2/24/78.)
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Sub- Chapter 3
Department of Transportation Gievances

24.26.301 PURPCSE (1) The purpose of these rules is to provide
all enployees of the Mntana department of transportation with an
orderly and uniformnethod to file and process personnel grievances.
(History: Sec. 2-18-1011, MCA; |1 MP, 2-18-1002, MCA;, NEW Eff. 5/5/75;
AMD, 1993 MAR p. 3026, Eff. 1/1/94.)

24.26. 302 DEFI NI TI ONS For the purposes of this subchapter,
the followi ng definitions apply:
(1) "Board" neans the board of personnel appeals or its




desi gnat ed agent.

(2) "Departnent" nmeans t he Mont ana depart ment of
transportati on.
(3) "Departnent designee" neans any person authorized by the

director of the departnent of transportation to act on behalf of the
director in a personnel matter.

(4) "Departnent head" nmeans the director of the Mntana
department of transportation.

(5) "Enpl oyee" neans any person enployed in the NMontana
departnment of transportation.

(6) "Enployee grievance" nmeans an enployee's dissatisfaction

concerni ng an enploynent-rel ated matter based upon working conditions,
supervision, or the result of admnistrative action except those
arising fromthe Cassification and Wage Act, as provided in 2-18-
1011, MCA

(7) "Wbrking days" neans all cal endar days except Saturdays,
Sundays and holidays. (Hstory: Sec. 2-18-1001, MCA; | MP, 2-18-1002,
MCA; NEW Eff. 5/5/75; AVD, 1993 MAR p. 3026, Eff. 1/1/94.)

24.26.303 GRIEVANCE PROCEDURE (1) Step one:

(a) An enployee may utilize the grievance procedure set out in
this rule after exhausting all available adm nistrative renedies for
grievances within the departnment as set forth in the departnent's
rules or regulations, by obtaining a personnel grievance form
conpleting it by detailing the specifics of the grievance and
subnitting it to the enployee's inmediate supervisor or departnent
desi gnee for consideration within 180 days after the alleged incident
or action occurred. A copy of the form nust be retained by the

enpl oyee.
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24.26. 303 LABOR AND | NDUSTRY

(b) The i medi ate supervisor or departnent designee shall have
3 working days to examine the grievance, to record findings and to
i ndi cate support or nonsupport of the grievance on the form and
return the formto the enpl oyee

(2) Step two:

(a) If the imrediate supervisor's or departnent designee's
response is tinely returned to the enpl oyee and the enpl oyee w shes to
continue the grievance, the enployee shall do so by subnitting the
form or a copy thereof, with all appropriate sections conpleted, to
the departnment head within 3 working days. If the immediate
supervi sor or departnent designee does not respond tinely, the
enpl oyee may advance the grievance by subnmitting the form or a copy
thereof, with all appropriate sections conpleted, to the departnent
head within 3 working days.

(b) The departnent head shall have 5 working days to review the
grievance, to record findings in the appropriate section of the form
to indicate support or nonsupport of the grievance, and to return it
to the enpl oyee.

(c) In the event the enployee accepts the departnent head' s
findings and reconmendati on, the reconmendation shall becone effective
upon notification to the departnent head by the enpl oyee.

(d) In the event the enployee rejects the departnment head' s
recomrendati on, the enployee may subnmit the grievance for final
resol ution pursuant to step three.

(3) Step three:

(a) If the departnment head's response is tinmely returned to the
enpl oyee and the enployee w shes to continue the grievance, the
enpl oyee shall do so by submitting the form or a copy thereof, with
all appropriate sections conpleted, to the board of personnel appeals
within 10 working days for final resolution. |If the departnent head
does not respond tinely, the enployee nay advance the grievance by
submtting the form or a copy thereof, with all appropriate sections
completed, to the board of personnel appeals within 10 working days
for final resolution

(b) An agent of the board of personnel appeals shall have 30
days from receipt of the form to conduct the inquiry and render a

prelimnary decision. |If the enployee or the departnment rejects the
prelimnary decision, appeal to the board nust be made within 5
wor ki ng days. The board, a nenber of the board, or an exani ner

appoi nted by the board shall schedule a pre-hearing conference in
accordance with appropriate provisions of the Admi nistrative Procedure
Act within 30 days of rejection of the prelimnary decision
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BOARD OF PERSONNEL APPEALS 24.26. 304

(c) If a nenber of the board or an exam ner appointed by the
board presides over the hearing, the nmenber, or the exaniner, as the
case may be, shall issue and cause to be served on the parties to the

proceeding a proposed decision together with a recommended order,
which shall be filed with the board, and if no exceptions are filed
wi thin 20 days after service thereof upon the parties, or within such
further period as the board may authorize, the recomended order shal
become the order of the board.

(d) If the board presides over the hearing, the board shall
cause to be served on the parties to the proceeding a final order.
(Hi story: Sec. 2-18-1001, MCA; |1 MP, 2-18-1002, MCA;, NEW Eff. 5/5/75
AMD, 1993 MAR p. 3026, Eff. 1/1/94.)

24.26.304 FREEDOM FROM | NTERFERENCE, RESTRAINT, COERCION, OR
RETALI ATION (1) Any enployee who files a grievance or who testifies
or submits evidence in any proceeding in this chapter shall be assured
freedom from restraint, interference, coercion, or reprisal and if
these freedons are denied the enployee through supervisory or
adm ni strative action, the enployee shall be entitled to file a
gri evance with the board.

(2) If a grievance is filed pursuant to this rule, the board
shall serve the grievance upon the department and the departnent shal
have 10 days in which to respond to the grievance. After the 10 days
have el apsed, the grievance shall comence at step three (b) of the
formal grievance procedure provided in ARM 24.26.303. (H story: Sec.
2-18-1001, MCA; I MP, 2-18-1001(2), MCA;, NEW Eff. 5/5/75; AMD, 1993

MAR p. 3026, Eff. 1/1/94.)

NEXT PAGE | S 24-1693
ADM NI STRATI VE RULES OF MONTANA 12/ 31/ 93 24-1683



BOARD OF PERSONNEL APPEALS 24. 26. 403
Sub- Chapter 4
Department of Fish, WIldlife, and Parks Gievance

24.26.401 PURPCSE (1) The purpose of these rules is to provide
all enpl oyees of the Mntana departnent of fish, wildlife, and parks
wWith a procedure to file and process personnel grievances. (Hi story:

Sec. 87-1-205, MCA; | MP, 87-1-205, MCA; NEW 1978 MAR p. 75, Eff.
1/ 25/ 78.)

24.26.402 DEFINITIONS For the purposes of this subchapter, the
following definitions apply:

(1) "Board" neans the board of personnel appeals or its
desi gnat ed agent.

(2) "Departnment” means the Montana departnent of fish
wildlife, and parks.

(3) "Departnent designee" neans any person authorized by the

director of the department of fish, wildlife, and parks to act on
behal f of the director in a personnel natter.

(4) "Departnment head" neans the director of the depart-nent of
fish, wildlife, and parks.

(5) "Enployee" neans any person enployed in the Mntana
departnent of fish, wildlife, and parks.

(6) "Enpl oyee grievance" nmeans an enployee's dissatisfaction

concerni ng an enploynent-rel ated matter based upon worki ng conditions,
supervision, or the result of admnistrative action except those
arising from the operation of the statewi de classification and pay
pl an as provided in 2-18-1011, MCA

(7) "WwWbrking days" neans all cal endar days except Saturdays,
Sundays and holidays. (History: Sec. 87-1-205, MCA; |MP, 87-1-205,
MCA; NEW 1978 MAR p. 75, Eff. 1/25/78; AMD, 1993 MAR p. 3026, Eff
1/1/94.)

24.26.403 GRI EVANCE PROCEDURE (1) Step one:

(a) An enployee may utilize the grievance procedure set out in
this rule after exhausting all available adm nistrative renedies for
grievances within the departnment as set forth in the departnent's
rules or regulations, by obtaining a Personnel Gievance form
conpleting it by detailing the specifics of the grievance and
subnitting it to the enployee's inmediate supervisor or departnent
desi gnee for consideration within 180 days after the alleged incident
or action occurred. A copy of the form nust be retained by the
enpl oyee.

(b) The immedi ate supervisor or departnent designee shall have
3 working days to examine the grievance, to record findings and to
i ndi cate support or nonsupport of the grievance on the form and
return the formto the enpl oyee
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(2) Step two:

(a) If the imrediate supervisor's or departnent designee's
response is tinely returned to the enpl oyee and the enpl oyee w shes to
continue the grievance, the enployee shall do so by subnitting the
form or a copy thereof, with all appropriate sections conpleted, to
the departnment head within 3 working days. If the immediate
supervi sor or departnent designee does not respond tinely, the
enpl oyee may advance the grievance by subnmitting the form or a copy
thereof, with all appropriate sections conpleted, to the departnent
head within 3 working days.

(b) The departnent head shall have 5 working days to review the
grievance, to record findings in the appropriate section of the form
to indicate support or nonsupport of the grievance, and to return it
to the enpl oyee.

(c) In the event the enployee accepts the departnent head' s
findings and reconmendati on, the reconmendation shall becone effective
upon notification to the departnent head by the enpl oyee.

(d) In the event the enployee rejects the departnment head's
recomrendati on, the enployee may subnmit the grievance for final
resol ution pursuant to step three.

(3) Step three:

(a) If the departnment head's response is tinmely returned to the
enpl oyee and the enployee wi shes to continue the grievance, the
enpl oyee shall do so by submitting the form or a copy thereof, with
all appropriate sections conpleted, to the board of personnel appeals
within 10 working days for final resolution. |If the departnent head
does not respond tinmely, the enployee nay advance the grievance by
submtting the form or a copy thereof, with all appropriate sections
completed, to the board of personnel appeals within 10 working days
for final resolution

(b) An agent of the board of personnel appeals shall have 30
days fromthe receipt of the formto conduct the inquiry and render a

prelimnary decision. |If the enployee or the departnent rejects the
prelimnary decision, appeal to the board nust be made within 5
wor ki ng days. The board, a nenber of the board or an exam ner

appoi nted by the board shall schedule a hearing in accordance with
appropriate provisions of the Adnministrative Procedure Act within 30
days of rejection of the prelimnary decision

(c) If a nmenber of the board or an exam ner appointed by the
board presides over the hearing, the menber, or the exaniner, as the
case may be, shall issue and cause to be served on the parties to the

proceeding a proposed decision together with a recommended order,
which shall be filed with the board, and if no exceptions are filed
within 20 days after service
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t hereof upon the parties, or within such further period as the board
may authorize, the recommended order shall becone the order of the
boar d.

(d) If the board presides over the hearing, the board shall
cause to be served on the parties to the proceeding a final order.
(H story: Sec. 87-1-205, MCA; | MP, 87-1-205, MCA; NEW 1978 MAR p.
75, Eff. 1/25/78; AMD, 1993 MAR p. 3026, Eff. 1/1/94.)

24.26.404 FREEDOM FROM | NTERFERENCE, RESTRAINT, COERCIQN, OR
RETALIATION (1) Any enployee who files a grievance or who testifies
or submts evidence in any proceeding in this chapter shall be assured
freedom from restraint, interference, coercion, or reprisal and if
these freedoms are denied the enployee through supervisory or
adm ni strative action, the enployee shall be entitled to file a
grievance with the board.

(2) If a grievance is filed pursuant to this rule, the board
shall serve the grievance upon the departnent and the departnent shal
have 10 days in which to respond to the grievance. After the 10 days
have el apsed, the grievance shall comence at step three (b) of the
formal grievance procedure provided in ARM 24. 26.403. (H story: Sec.
87-1-205, MCA; | MP, 87-1-205, MCA; NEW 1978 MAR p. 75, Eff. 1/25/78;
AMD, 1993 MAR p. 3026, Eff. 1/ 1/ 94. )
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Sub- Chapter 5
Wage and C assification Appeals

24.26.501 PURPCSE (1) The purpose of these regulations is to
provide all classified enployees of the State of Mntana an orderly
and uniform nmethod to file and process appeals arising from the
operation of the state enpl oyees' classification and pay plan Title 2,
chapter 18, MCA. (History: Sec. 2-18-1011 MCA; | MP, 2-18-1011 MCA
NEW Eff. 7/5/75.)

24.26.502 DEFINITIONS (1) "Enployee" neans any person enpl oyed
by the state of Montana, except: elected officials and their chief
deputy and executive secretary; officers and enployees of the
| egi slative branch; judges and enployees of the judicial branch;
menbers of boards and commi ssions appoi nted by the governor, appointed
by the legislature or appointed by other elected state officials,
officers or menbers of the militia; agency heads appointed by the
governor; academ c and professional admnistrative personnel wth
i ndi vidual contracts under the authority of the board of regents of
hi gher education; personal staff of the executive officials enunerated
in article VI, section one of the constitution of Mntana.

(2) "Agency" neans any department, board, conm ssion, office,
bureau, institution or unit of state governnent recognized in the
stat e budget.

(3) "Departnent" nmeans one of the 20 principal departnents
within the executive branch, as provided by the constitution.

(4) "Departnent head" neans a director, conm ssion, board,
conmi ssi oner, or constitutional officer in charge of a departnent.

(5) "Board" nmeans the board of personnel appeals or its
desi gnat ed agent.

(6) "Personnel Division" nmeans the personnel division of the
departnment of adm nistration.

(7) "Inquiry" means the process of gathering and weighing
evi dence bearing on appeals. This process may include securing

docunents, holding individual interviews or group neetings, conducting
a hearing, or any conbination of the above.

(8) "Appeal” neans any conmplaint filed with the board of
personnel appeals relating to the operation of the state enpl oyees
classification and pay plan, Title 2, chapter 18, MCA
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(9) "Working days" nmeans all cal endar days except Saturdays,
Sunday, or |egal holidays.

(10) "Fornt means the state enpl oyees classification and wage
appeal form BPA-C(1).

(11) "Fornmal appeals procedure" neans the appeals procedure
provided for state enployees in ARM 24.26.508. (Hi story: Sec. 2-18-
1011, MCA; I MP, 2-18-1011, MCA;, NEW Eff. 7/5/75.)

24. 26. 503 | NFORVAL RESCOLUTI ON OF APPEALS (1) The board
encour ages the personnel division and state enployees to attenpt to
resol ve appeals through an infornmal procedure as prescribed by the
personnel division before initiating the fornal appeals procedure.
Every attenpt should be nmade to resolve an appeal at the earliest
possi bl e stage of the appeals process, preferably between the enpl oyee
and their i medi ate supervisor. (H story: Sec. 2-18-1011, MCA;, | M,
2-18-1011, MCA, NEW Eff. 7/5/75; AVMD, 1981 MAR p. 624, Eff. 6/26/81.)

Rul es 24.26.504 through 24.26.507 reserved

24.26.508 GRIEVANCE PRCCEDURE (1) Any enpl oyee, group of
enpl oyees, or appropriately designated representatives, may utilize
this formal grievance procedure. The individual enployee nust obtain
a state enployee classification and wage appeal form and foll ow the
acconmpanying instructions. In the case of a potential group appeal
the group of enployees nust conply wth the rules governing
consol i dat ed appeal s (ARM 24.26.513). Appeal fornms may be obtained
fromthe Board of Personnel Appeals, P.O Box 1728, Hel ena, Mbntana
59624- 1728, or fromthe personnel office of any department within the
executive branch.

(a) The conpleted appeal formshall be submtted together with
the current position description, signed by the enployee and the
i medi ate supervisor. If the current position description is
di sputed, the enployee nmay also subnit a proposed position
description, which represents the enployee's understanding of the
duties and responsibilities of the position and is signed by the
enpl oyee.

(b) To conplete the appeal form the enployee nust identify the
i ssue or issues notivating the appeal and explain the reasons each
listed issue is being appealed. A list of appeal able issues will be
provided with the appeal form
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(c) Pursuant to section 2-18-203(2), MCA, the grade assigned to
a class is not an appeal abl e subject. The appeal shall be described
interns of the foll ow ng appeal abl e i ssues:

(i) substantial changes have occurred in this position to
warrant reclassification. Specifically, this position should be
allocated to (list class code and class title);

(ii) this position was incorrectly allocated to (list class code
and class title) and should be allocated to (list class code and cl ass
title);

(iii) pursuant to point factoring nethodol ogy, inappropriate
| evel s have been assigned to the following factors: (list al
appl i cabl e factors);

(iv) The pay plan rules have been incorrectly applied to this
position (specific rule(s) should be cited); and

(v) O her - issue nust specifically relate to position
cl assification.

(2) Step one:

(a) The enpl oyee shall submit the appeal form and acconpanyi ng
material to the departnment head or departnment designee. The
department head or designee shall have 15 working days to reviewthe
appeal, record his or her findings, record steps taken to resolve the
appeal, and return it to the enpl oyee.

(b) The departnment head or designee is not limted to the
i ssues raised by the enployee in the appeal form but may address any
other issue listed in (1)(c) above, deened by the departnent head or
designee to be inportant to the appeal.

(c) If the enployee does not accept the findings of the
departnment head or designee, the enployee shall have 15 working days
to forward the appeal to the state personnel division, step two. The
enpl oyee mnust identify and explain, in witing, how he or she
di sagrees with the findings of the departnent head or designee.

(3) Step two:

(a) The state personnel division shall have 30 working days to
review the matter, record its findings in the appropriate section of
the form and return it to the enployee or the proper representative.

(b) The state personnel division's review and findings are not
linmted to the issues raised by the enpl oyee in the appeal form but
may address any other issues listed in (1)(c) above, deened by the
state personnel division to be inportant to the appeal.
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(c) The state personnel division nust prepare clear witten
findings explaining its position regarding each rel evant issue.

(d) If the enployee accepts the state personnel division's
findings and reconmendations, the formal appeals procedure is
concl uded upon the inplenmentation of the state personnel division's
findi ngs and recomendati ons.

(e) If the enployee rejects the state personnel division's
findings and recomendations or if the state personnel division fails
to make its findings within 30 working days, the enployee shall have
15 working days to forward the appeal to the board of personnel
appeal s at step three.

(4) Step three:

(a) The enployee nmust identify and explain, in witing, howthe
enpl oyee di sagrees with the state personnel division's findings.

(b) The board or its designee shall have 15 working days to
accept or reject the appeal for hearing at step three.

(i) The board or its designee shall examne the issue(s)
identified by the enployee in the appeal formand the issues, findings
and expl anati ons addressed by the departnent head or designee, or the

state personnel division in steps one and two. If the issue(s),
findi ngs and expl anati ons are adequately addressed, the board or its
designee will accept the appeal at step three and serve notice of

acceptance on the state personnel division and the enployee within 10
wor ki ng days. The board's notice to the state personnel division will
include a copy of the enployee's witten explanation of why the
enpl oyee disagrees with the state personnel division's step two
response.

(ii) If the board or its designee finds that the issues,
findings or explanations raised by the enpl oyee, the departnment head
or designee, or the state personnel division are not adequately
addressed, the board or its designee shall return the appeal to the
appropriate party. In such case, the party will expand its issues,
findings or explanations and refile them with the board within 15
wor ki ng days.

(c) If, in the discretion of the board or its designee, a
decision is made to conduct a prelimnary investigation of the appeal
it shall have 20 working days to investigate and issue a prelimnary
deci sion. The board or its designee may carry out any investigation

deenmed necessary for resolution of the appeal or conplaint. The
enpl oyee or group of enpl oyees and the state personnel division shal
have 15 working days to accept or reject the prelimnary decision. |If

t he enpl oyee or group of enployees and the state personnel division
accept the prelimnary decision, it shall be final and binding.
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(d) If the enpl oyee, group of enployees, or the state personnel
division rejects the prelinmnary decision; or the board or its
designee, in its discretion, decides not to conduct a prelimnary
i nvestigation, the board or its designee shall conduct a hearing in
accordance with Title 2, chapter 4, MCA

(e) Any investigation and/or hearing conducted by the board or
its designee shall be restricted to the issues identified in the
appeal formor during step one and step two.

(f) If the preponderance of evidence taken at the hearing shows
the enployee is aggrieved, the board or its designee shall issue an
order requiring action to resolve the enpl oyee's grievance.

(g) Upon the conclusion of the hearings process, the board or
its designee shall issue its proposed findings of fact, conclusions of
| aw, and recommended order within 90 worki ng days.

(h) The prescribed time limts at any step of the appeal
process nmay be nodified or waived upon nutual agreenent of the
af fected parties. (Hi story: Sec. 2-18-1011, MCA; | MP, 2-18-1011,
MCA; NEW Eff. 7/5/75; AMD, Eff. 12/4/76; AMD, 1978 MAR p. 74, Eff.
1/25/78; AMD, 1981 MAR p. 624, Eff. 6/26/81;, AVD, 1993 MAR p. 3026,
Eff. 1/1/94.)

Rul es 24.26.509 through 24.26.512 reserved

24.26.513 CONSOLI DATED APPEALS (1) |If the facts of severa
gi ven appeal s affect a | arge nunber of enployees in the same manner,
the board may designate the appeals as a consolidated appeal

(2) The affected enployees shall designate one individual as
the contact person for notice purposes. Notice of intent to naintain
a consol i dated appeal shall imediately be sent by the contact person
to the board or its designee. As soon as practicable after notice is
sent, the board or its designee shall approve or disapprove the
consol i dated appeal and shall notify the contact person of its
deci sion. Such decision may be conditional, and may be altered or
anended at any tine before the final order of the board after a
heari ng.
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(3) In a case designated as a consolidated appeal by the board
or its designee, the appeal shall begin at step one of the formnal
appeal s procedure provided in ARM 24. 26. 508. (Hi story: Sec. 2-18-
1011, MCA; 1MP, 2-18-1011, MCA, NEW Eff. 7/5/75; AMD, 1993 MAR p.
3026, Eff. 1/1/94.)

Rul es 24.26.514 through 24.26.517 reserved

24.26.518 FAILURE OF DEPARTMENT HEAD, DESIGNEE, OR STATE
PERSONNEL DI VISION TO ACT WTHIN PRESCRIBED TIME LIMT (1) |If the
departnent head or designee, or the state personnel division does not
respond to an enpl oyee's appeal within the prescribed tinme linits in
t he appeal s procedure, the enpl oyee nay advance the appeal to the next
step in the appeal procedure by forwarding his or her original copy of
formand a new copy of formto the next step within 15 days of the
expiration of the tine limt. (Hstory: Sec. 2-18-1011, MCA; | M, 2-
18-1011, MCA; NEW Eff. 7/5/75;, AMD, 1993 MAR p. 3026, Eff. 1/1/94.)

Rul es 24.26.519 through 24. 26.522 reserved

24.26.523 FILING OF A NEWPETI TI ON FOR HEARI NG AFTER FI NAL ORDER
ISSUED (1) After a final order concerning a position has been issued
by the board, a new hearing will be granted only upon a show ng of
some substantial change in that position or the job evaluation
met hodol ogy whi ch was not considered at the prior hearing and which
woul d warrant a new hearing by the board or its designee.

(2) The enployee shall include with his or her petition a
signed affidavit stating the substantial change.

(3) The petition and the affidavit shall proceed through the
appeal s procedure as prescribed in ARM 24.26.508 up to step three (b).

(4) The board or its designee shall then conduct a prelimnary
investigation to determne if the alleged substantial change warrants
a new hearing.

(a) If it is determined that the alleged substantial change
warrants a new hearing, the appeal procedure shall proceed as
prescribed in ARM 24. 26. 508.

(b) If it is deternmined that the alleged substantial change
does not warrant a new hearing, the petition shall be disn ssed.

(5 The order to dismss shall be an appealable order.

(History:  Sec. 2-18-1011, MCA, |MP, 2-18-1011, MCA. NEW Eff.
12/ 4/ 76 AMD, 1993 MAR p. 3026, Eff. 1/1/94.)
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Rul es 24.26.524 through 24.26.529 reserved

24.26.530 FREEDOM FROM | NTERFERENCE, RESTRAINT, COERCION, OR
RETALI ATION (1) |If an enployee's supervisor, or the agency for which
the enployee works, directly or indirectly interferes, restrains,
coerces or retaliates against an enployee because the enployee has
filed or attenpted to file a grievance with the board, the enployee
shall be entitled to file a conplaint with the board.

(2) The conplaint shall be in witing and shall contain a clear
and conci se statement of facts constituting the alleged interference,
restraint, coercion or retaliation.

(3) The board shall serve the conplaint upon the enployee's
supervisor or the agency for which the enployee works and the
supervi sor or agency shall have 10 days fromthe date of service of
the complaint upon themto respond to the conpl aint.

(4) After 10 days have el apsed fromthe date of service of the
conpl aint, the board shall comence with step four (d) of the forma
appeal s procedure. (History: Sec. 2-18-1011, MCA, | MP, 2-18-1011
MCA; NEW Eff. 7/5/75; AVD, 1984 MAR p. 599, Eff. 4/13/84.)
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Sub- Chapter 6
Publ i ¢ Enpl oyees Col | ecti ve Bargai ni ng
General Provisions

24. 26. 601 DEFI NI TI ONS (D) The board hereby adopts the
definitions set forth in section 39-31-103, MCA

(2) The word "board" neans the board of personnel appeals and
in the proper context nmay al so mean an agent appointed by the board to
performcertain board functions. (H story: Sec. 39-31-104, MCA; | M,
39-31-104, MCA; NEW Eff. 6/14/74.)

24.26.602 DURATI ON OF NEGOTI ATED AGREEMENTS

(1) Agreenents reached between a public enployer and a | abor
organi zation shall be for a m nimum of one-year. (H story: Sec. 39-
31-104, MCA; | MP, 39-31-104, MCA; NEW Eff. 6/14/74; ANMD, 1993 MAR p
3026, Eff. 1/1/94.)

24.26.603 FILING OF LABOR ORGANI ZATION S BYLAWS (1) Any
enpl oyee organi zation seeking certification from the board as
excl usive representative of a group of enployees nmust first file with
the board a copy of the labor organization's witten byl aws. | f
revi sions or changes are nade, the bylaws nust be refiled.

(2) The byl aws nust provide for and guarantee that:

(a) provisions are nmade for denocratic organization and
pr ocedur es;

(b) elections are held pursuant to adequate standards and
saf eguar ds;

(c) controls are provided for the regulation of officers and
agents having fiduciary responsibility; and

(d) sound accounting, fiscal <control, and annual audit
requi rements exist. (Hstory: Sec. 39-31-104, MCA, 1 MP, 39-31-206,
MCA;, NEW Eff. 6/4/74; AVMD, 1993 MAR p. 3026, Eff. 1/1/94.)

24.26.604 PROOF OF | NTEREST CONFIDENTIAL (1) The proof of
interest subnitted with any petition shall not be furnished to any of
the parties. The board shall consider the adequacy of the show ng of
interest and such decision shall not be subject to challenge.
(Hi story: Sec. 39-31-104, MCA, |1MP, 39-31-207, MCA;, NEW Eff.
6/4/74.)

Rul es 24.26. 605 through 24. 26. 609 reserved
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Unit Determ nations

24.26.610 COVPCSITION OF UNIT (1) A wunit may consist of all of
the enployees of the enployer or any departnent, division, bureau,
section, or conbination thereof if found to be appropriate by the
board. (Hi story: Sec. 39-31-104, MCA; | MP, 39-31-202, MCA;, NEW Eff.
6/4/74.)

24.26.611 APPROPRIATE UNIT (1) In considering whether a
bargai ning unit is appropriate, the board shall consider such factors
as:

(a) comunity of interest;

(b) wages;

(c) hours;

(d) fringe benefits and other working conditions;

(e) the history of collective bargaining;

(f) common supervision

(g) common personnel policies;

(h) extent of integration of work functions and interchange
anong

(

- D

npl oyees affected; and,
) desires of the enployees. (H story: Sec. 39-31-104, MCA
LMP, 39-31-202, MCA;, NEW Eff. 6/4/74.)

24.26.612 PETITIONS FOR NEWUN T DETERM NATI ON AND ELECTI ON (1)
A petition for new unit determ nation and el ection may be filed with
the board by a | abor organi zation or a group of enployees.

(2) The original petition shall be signed by the petitioner(s)
or their authorized representative.

(3) The original petition and three copies of the petition
shall be filed with the board.

(4) The petition shall contain:

(a) a description of the unit to be determ ned specifying
i ncl usi ons and excl usi ons;

(b) a statenent as to whether there is any known di sagreemnent
bet ween the enpl oyer and the petitioner as to the nature and scope of
the proposed unit and the reasons for the disagreenent;

(c) the nanes of all |Iabor organizations known to the
petitioner who claimto represent enployees in the proposed unit;

(d) the expiration dates and brief description of any contracts
covering any enployees in the proposed unit;

(e) the approxi mate nunmber of enployees in the proposed unit;

and
(1) any other relevant facts.
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(5) The petition shall be acconpani ed by proof, consisting of
aut hori zati on cards, or copies thereof, from 30% of the enpl oyees in
the proposed unit, which have been individually signed and dated
within 6 nonths of the date of the filing of the petition. The cards
shall indicate that the signatories desire to be represented for
col l ecti ve bargaini ng purposes by the petitioner.

(6) The board shall serve a copy of the petition upon the
public enployer. (Hi story: Sec. 39-31-104, MCA; I MP, 39-31-207, MCA
NEW Eff. 6/4/74; AMD, 1993 MAR p. 3026, Eff. 1/1/94.)

Rul e 24.26.613 reserved

24.26.614 EMPLOYER COUNTER PETITION (1) The enployer shal
have 5 working days fromreceipt of the petition in which to file a
counter petition with the board.

(2) The enployer shall file a counter petition when the
enpl oyer disagrees with the appropriateness of the proposed unit as
described in the petition.

(3) The petition shall contain:

(a) the specifics of the nature of enployer's disagreenent with
the petitioner's proposed appropriate unit;

(b) a detailed description of the enployer's proposed
appropriate unit;

(c) the nunmber of enployees in the enployer's proposed unit;

(d) the expiration dates and brief description of any contracts
covering any enployees in the enployer's proposed unit; and

(e) any other relevant facts.

(4) The enployer shall serve a copy of the counter petition
upon the petitioner. (Hstory: Sec. 39-31-104, MCA, | MP, 39-31-207,
MCA; NEW Eff. 6/4/74; AMD, 1984 MAR p. 599, Eff. 4/13/84; AMD, 1993
MAR p. 3026, Eff. 1/1/94.)

Rul e 24.26.615 reserved

24.26.616 NOTICE OF UNIT DETERM NATI ON PROCEEDI NGS

(1) The board shall require the enployer to post in a
conspi cuous manner a notice of unit determ nation proceedings. Such
notice shall be provided by the board and shall remain posted for a
period of 20 days.

(2) The enployer shall confirmin witing to the board that it
has received, posted, and shall continue posting of the notice for the
required 20 days. (Hi story: Sec. 39-31-104, MCA; | MP, 39-31-207
MCA; NEW Eff. 6/4/74.)

Rul e 24.26.617 reserved
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24.26.618 PETITION TO INTERVENE (1) Wthin 20 days fromthe
first day of posting of the notice of unit determ nation proceedings,
any | abor organi zation or group of enployees may file a petition to
i ntervene.

(2) The petition shall contain the nane and address of
petitioner.

(3) The petition shall be acconpanied by proof of interest
consi sting of authorization cards, or copies thereof, from 10% of the
enpl oyees in the proposed unit, which have been signed and dated
within 6 nonths of the date of the filing of the petition. The cards

shall indicate that the signatories desired to be represented for
col l ective bargaining purposes by the petitioner.
(4) The petition to intervene shall conform in all other

respects to the requirenents for a petition for new unit determnation
and el ecti on.

(5) The board shall serve a copy of the petition to intervene
upon all other parties. (History: Sec. 39-31-104, MCA; | MP, 39-31-
207, MCA; NEW Eff. 6/4/74; AMD, 1993 MAR p. 3026, Eff. 1/1/94.)

Rul e 24.26. 619 reserved

24.26.620 PROCEDURE FOLLOAN NG FILING OF PETITION FOR NEW UN T
DETERM NATI ON AND ELECTI ON (D The board shall direct an
i nvestigation of all questions and facts concerning the proposed unit,
and shall have the follow ng options:

(a) to direct a unit determ nation hearing after the tine for
i nterveni ng has passed; or

(b) to dispense with a unit determ nation hearing under the
follow ng conditions:

(i) the enployer has not filed a counter petition;

(i1) no intervenors contest the petitioner's proposed unit; or

(iii) the parties have entered into a consent el ection agreenent.

(2) The excelsior list nust be provided to the petitioner
within 10 days of the posting of notice of the unit determnation
pr oceedi ngs.

(3) The parties may waive a hearing and enter into a consent
el ection agreement after the tinme to intervene has past. Such
agreenent shall be drafted by the board's election judge and nust
include a description of the unit and the time and place of the
el ection. The bargaining unit set out in the consent agreenent shal
be deened an appropriate bargaining unit when it is signed by the
parties and approved by the el ection judge.
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(4) After a hearing, the board shall issue its determnation of
the appropriate unity. |If a unit petitioned for is found not to be
appropriate, the findings and concl usi ons shall give specific reasons
t heref or. If the unit is found to be appropriate, the board shal
schedule the election and a pre-election conference at which tine
chal I enges for individual inclusions and exclusions shall be nade by
ei ther party. (Hi story: Sec. 39-31-104, MCA; | MP, 39-31-207, MCA
NEW Eff. 6/4/74;, AMD, 1993 MAR p. 3026, Eff. 1/1/94.)

Rul e 24.26.621 reserved

24.26.622 EMPLOYER PETITION (1) A petition may be filed with
the board by an enpl oyer alleging that one or nore | abor organizations
have presented to it a claim to be recognized as the exclusive
representative in an appropriate unit.

(2) The petition shall be signed by the petitioner or its
aut hori zed representati ve.

(3) The petition shall contain:

(a) a statenent nam ng all |abor organizations making a claim
to the enployer to be recogni zed as the excl usive representative and
bar gai ni ng agent;

(b) a concise statenent of how the demands for recognition took
pl ace;

(c) where there is an enployer-recognized or board-certified
representative, a statenment by the enployer of what criteria it bases
its doubt that the incunbent, exclusive representative does not have
the mpjority support of the nenbers of the bargaining unit in
guestion; and

(d) a description of the bargaining unit the [ abor
organi zati ons demand to represent, including the approximate nunber of
enployees in the wunit or wunits that are in dispute, and an
enuneration, by job title, of the inclusions and excl usi ons proposed
by the | abor organi zati ons;

(e) a brief description, including expiration dates, of all
contracts covering enployees in the proposed unit; and

(f) any other relevant facts.

(4) Petitions may be filed when any of the follow ng
ci rcunst ances apply:

(a) during the period not nore than 90 days, and not |ess than
60 days prior to the termnation date of the existing collective
bar gai ni ng agreenent;

(b) during January of the vyear the existing collective
bargai ning agreenent termnates, if the bargaining unit is conprised
of enpl oyees of school districts, units of the university system or a
community col |l ege;

(c) after the termination date of the existing collective
bar gai ni ng agreenent; or
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(d) when the incunbent bargaining representative gives notice
to the enployer that it desires to begin negotiations of a successor
agr eenent .

(5) If after investigating the natters alleged in the petition,
the board finds that there has been a sufficient demand for
recognition made of the enpl oyer, and where applicable that there are
sufficient, objective criteria for the enployer to, in good faith,
doubt the certified or recogni zed bargai ning representative's mgjority
status, then the board shall serve a copy of the petition on all
parties naned as clainmng to be the exclusive representative and
bar gai ni ng agent.

(6) The refusal to serve a petition is appealable to the full
board if witten exceptions to the refusal are filed with the board
within 20 days after the date of the notification of the refusal to
serve the petition.

(7) The sane right of intervention shall exist for an enpl oyer
petition as exists for unit determ nation petitions. (Hstory: Sec.
39-31-104, MCA; IMP, 39-31-207(1)(b), MCA; NEW 1978 MAR p. 516, Eff.
4/ 25/ 78; ANMD, 1979 MAR p. 1494, Eff. 11/30/79; AMD, 1993 MAR p. 3026,
Eff. 1/1/94.)

Rul es 24.26.623 through 24.26.629 reserved
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Unit darifications

24.26.630 PETITION FOR UNIT CLARI FI CATION OF BARGAINING UNI T
(1) A petition for clarification of bargaining unit may be filed with
the board by an exclusive representative of the bargaining unit in
guestion or by the public enployer only if:

(a) there is no question concerning representation

(b) the parties to the agreenent are neither engaged in
negotiations nor wthin 120 days of the expiration date of the
agreenent, unless there is nutual agreement by the parties to pernit
the petition;

(c) a petition for clarification has not been filed with the
board concerning substantially the same unit within the past 12 nonths
i mmedi ately preceding the filing of the petition; and

(d) no election has been held in substantially the sanme unit
within the past 12 nonths imrediately preceding the filing of the
petition.

(2) A copy of the petition shall be served by the board upon
the bargaining representative if filed by a public enployer and upon
the enployer if filed by a bargaining representative.

(3) A petition for clarification of an existing bargaining unit
shall contain the follow ng:

(a) the nane and address of the bargaining representative
i nvol ved;

(b) the name and address of the public enpl oyer involved;

(c) the identification and description of the existing
bargai ning unit;

(d) a description of the proposed clarification of the unit;

(e) the job classification(s) of enployees as to whom the
clarification issue is raised, and the nunber of enployees on each
such cl assification

(f) a statenment setting forth the reason why petitioner desires
a clarification of the unit;

(g0 a statenment that no other enployee organization is
certified to represent any of the enployees who would be directly
af fected by the proposed clarification;

(h) a brief and concise statenent of any other relevant facts;

and

(i) the nanme, affiliation, if any, and the address of
petitioner.

(4) Should an agent of the board determine that the petition is
defective in tine or formas set forth in ARM 24.26.630(1) and (2),
the agent my issue a recommended order that the petition be
di sm ssed. The reconmended order is subject to review by the board
provi ded an appeal is tinely filed within 10 busi ness days of the date
the recommended order is nmailed. If no appeal is taken, the
reconmended order is the final order of the board.
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(5) The party on whom the petition was served shall have 20
days to file a response with the board. Absent an agreed upon
stipulation of the parties to extend the response tinme, failure to
respond will result in the agent of the board issuing a reconmended
order granting the relief requested by the petitioner. The
reconmended order is subject to board review if appealed within 10
busi ness days. If not appeal ed, the reconmended order is the fina
board order.

(a) I f upon investigation it is determined that no question of
fact exists and if the parties stipulate to a nodification of the
existing unit, the board agent shall issue a recommended order
consistent with the agreenment of the parties.

(6) Upon a determination that a question of fact exists, the
parties will nediate the dispute before an agency nediator within a
time frane and nediation nmethod determ ned by the nediator and the
parties. Medi ation will be concluded within 45 days of assignment
unl ess the parties mutually agree to an extension. |If the parties are
unable to nediate the dispute, the board shall set the matter for
hearing. Upon conpletion of the hearing the board may:

(a) grant the petitioned-for clarification in whole or in part;
or

(b) deny the petitioned-for clarification in whole or in part.

(Hi story: 39-31-104, MCA; 1 MP, 39-31-207, MCA;, NEW 1978 MAR p. 513,
Eff. 4/25/78;, AMD, 1993 MAR p. 3026, Eff. 1/1/94; AMD, 2001 MAR p.
446, Eff. 3/23/2001.)

Rul es 24.26.631 through 24. 26.642 reserved
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Petitions for Decertification

24.26.643 PETITION FOR DECERTIFICATION (1) A petition for
decertification of an exclusive representative shall be filed by an
enpl oyee, a group of enployees, or a | abor organi zation, provided that
12 nont hs have el apsed since the |last election.

(2) The petition nmust be filed during the 30 day w ndow peri od
which starts on the 90th day and ends on the 60th day prior to the
term nation date of the collective bargaini ng agreenent, or upon the
term nal date thereof.

(3) A petition seeking decertification of a bargaining unit
conprised of enployees of school districts, units of the Montana
uni versity system or of a community college may only be filed during
January of the year the existing collective bargaining agreenent is
scheduled to termnate, or after the termnation of the existing
col l ecti ve bargai ni ng agreenent.

(4) The original petition shall be signed by the petitioner(s)
or their authorized representative.

(5 The original petition and three copies of the petition
shall be filed with the board.

(6) The petition shall contain:

(a) the name and address of petitioner(s);

(b) a statenment that the |abor organization that has been
certified or is currently being recognized by the enployer as
bargai ning representative no longer represents the interests of the
majority of the enployees in the unit;

(c) the nane of the | abor organization, if any, which clains to
be the majority representative;

(d) a description of the bargaining unit involved and the
approxi mat e nunber of enpl oyees; and

(e) any other relevant facts.

(7) The petition shall be acconpani ed by proof that 30% of the
enpl oyees in the unit do not desire to be represented by the existing
exclusive representative. Proof shall consist of authorization cards,
or copies thereof, which have been individually signed and dated
within 6 nonths of the date of the filing of the petition. The card
shall indicate that the signatories do not desire to be represented
for collective bargaining purposes by the board-certified or enployer-
recogni zed exclusive representative, or that they desire to be
represented by the petitioner.

(8) The board shall serve a copy of the petition upon the |abor
organi zation(s) concerned, and upon the public enployer. (History:
Sec. 39-31-104, MCA; 1 MP, 39-31-207, MCA;, NEW Eff. 6/4/74;, AVD, Eff.
11/ 24/ 76; ANMD, 1978 MAR p. 74, Eff. 2/24/78; AVMD, 1984 MAR p. 599,
Eff. 4/13/84; AMD, 1993 MAR p. 3026, Eff. 1/1/94.)
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24.26.644 ANSWER (1) Each party may file an answer to the
petition for decertification within 5 working days after receipt
t her eof .

(2) The conposition of the unit is not a proper nmatter to be
considered in a decertification proceeding. Eligible voters for any
decertification election shall be those who are nenbers of the
bargaining unit at the tinme of the filing of the petition. (H story:

Sec. 39-31-104, MCA; | MP, 39-31-207, MCA; NEW Eff. 6/4/74, AVD, 1979
MAR p. 1495, Eff. 11/30/79.)

24.26.645 NOTI CE OF DECERTI FI CATI ON PROCEEDINGS (1) The board
shall require the enployer to post in a conspicuous manner, a notice
of decertification proceedings. Such notice shall be provided by the
board and shall remain posted for a period of 20 days.

(2) The enployer shall confirmin witing to the board that it
has recei ved, posted, and shall continue posting of the notice for the
requi red 20 days. (History: Sec. 39-31-104, MCA, 1 MP, 39-31-207
MCA; NEW Eff. 6/4/74.)

24.26.646 PETITION TO | NTERVENE (1) Any | abor organi zati on or
group of enployees may file a petition to intervene within 20 days of
the first day of posting of the notice of decertification proceedings.

(2) The original petition shall be signed by the petitioner(s)
or their authorized representative.

(3) The original petition and three copies of the petition
shall be filed with the board.

(4) The petition shall contain the nane and address of
petitioner(s).

(5) The petition shall be acconpanied by proof of interest
representing 10% of the enployees in the unit. Proof shall consist of
aut hori zation cards, or copies thereof, which have been individually
signed and dated within 6 nonths of the date of the filing of the
petition. The cards shall indicate that the signatories do not desire
to be represented for collective bargaining purposes by the board-
certified or enployer-recognized exclusive representative, or that
they desire to be represented by the petitioner.

(6) The petition to intervene shall conform in all other
respects to the requirenents for a petition for decertification

(7) The board shall serve a copy of the petition to intervene
upon all other parties. (H story: Sec. 39-31-104, MCA, |IMP, 39-31-
207, MCA; NEW Eff. 6/4/74; AMD, 1993 MAR p. 3026, Eff. 1/1/94.)
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24. 26. 647 PROCEDURE FOLOANNG FILING OF PETITION FOR
DECERTI FI CATION (1) The board shall direct an investigation of all
questions and facts concerning the proposed decertification and shall
have the foll owi ng options:

(a) to direct a hearing if deened appropriate, after which the
el ection and a pre-election conference shall be schedul ed; or

(b) to schedule the election and a pre-election conference.

(2) An election will be held only after the existing unit has
been determ ned, and an election is found to be warranted. (History:

Sec. 39-31-104, MCA; 1 MP, 39-31-207, MCA, NEW Eff. 6/4/74; ANVD, 1984
MAR p. 599, Eff. 4/13/84.)

24. 26. 648 DI SAFFI RVANCE ~OF REPRESENTATION BY BARGAI NI NG
REPRESENTATIVE (1) After one year fromthe date of certification by
the board or recognition by an enployer of the bargaining
representative and after the filing of a petition for decertification
by an enpl oyee or group of enpl oyees an incunbent bargai ni ng agent may
subnmit to the board an affidavit of disaffirmance of representation
stating it no longer desires to represent the bargaining unit in

guesti on.

(2) Upon the filing of such an affidavit the bargaining
representative's name shall be renmoved from the ballot in the
decertification election. If no other bargaining representative
appears on the ballot, no election shall be conducted. (History:

Sec. 39-31-104, MCA; | MP, 39-31-207, MCA; NEW 1979 MAR p. 1495, Eff.
11/30/79; AMD, 1993 MAR p. 3026, Eff. 1/1/94.)

24. 26. 649 PETITIONS TO REVOKE CERTIFI CATION OR RECOGN Tl ON

(1) A petition to revoke board certification or enployer
recognition of an exclusive representative my be filed by the
enpl oyer or the exclusive representative of a bargaining unit.

(2) The board will order revocation only upon an unequi vocal
show ng that:

(a) no collective bargai ning agreenent is in effect; and

(b) the exclusive representative disclains further interest in
representing the bargaining unit. (Hi story: Sec. 39-31-104, MCA
IMP, Sec. 39-31-207, MCA; NEW 1993 MAR p. 3026, Eff. 1/1/94.)

24. 26. 650 PETITIONS TO AMEND CERTIFICATION OF EXCLUSI VE
REPRESENTATIVE (1) A petition to amend the certification of an
exclusive representative may be filed by a |abor organization when
there is no question of representation and one of the follow ng
reasons exists:

(a) toreflect a change in nane or affiliation of the exclusive
representative; or
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(b) a change in nane of the enpl oyer.

(2) Petitions to affiliate exclusive representatives of
bargaining units wth other [|abor organizations shall show that
menbers of the bargaining unit were afforded due process and will have
continuity of representation.

(a) Due process in the affiliation process shall be
denmonstrated by a showi ng that nenbers of the bargaining unit were:

(i) given notice of the inpending affiliation vote;

(ii) given an opportunity to discuss the proposed affiliation at
a nmeeting prior to voting; and

(i) permtted to vote by secret ballot on the affiliation
guesti on.

(b) Continuity of representation shall be denobnstrated by a
showi ng that:

(i) there will be a continuation of bargaining unit autonony;

(ii) local officers will be retained;

il financial arrangenents are not substantially different
under the affiliation than before; and

(iv) procedures regulating grievance handling, voting and by-I|aw
changes are conti nued.

(3) The board will conduct an investigation upon receipt of the
petition and will issue an anendnent to the certification or will deny
the petition. (H story: 39-31-104, MCA; 1 MP, 39-31-207, MCA;, NEW
1993 MAR p. 3026, Eff. 1/1/94; AMD, 2001 MAR p. 446, Eff. 3/23/2001.)

24.26.651 MERGERS AND CONSOLI DATIONS (1) When  national,
regional, or state-wide |abor organizations with local affiliates
merge, conbine or consolidate in accordance with their respective by-
| aws and constitutions, the merged, conbined or consolidated |abor
organi zation shall have the sanme rights, duties and privil eges under
| aw as its predecessor organizations. (H story: 39-31-104, MCA;, | M,
39-31-206 and 39-31-207, MCA; NEW 2000 MAR p. 2308, Eff. 8/25/00.)

Rul es 24.26.652 through 24.26. 654 reserved
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El ecti ons

24. 26. 655 ELECTION DI RECTED (1) When a petition for an
el ection has been filed, the board shall direct an el ection be held,
if an appropriate unit has been determined or if no question of
representation exists. The election shall be conducted under the
di rection and supervision of the board with all determ nati ons nmade by
an agent subject to review by the board of personnel appeals by an
aggrieved party. (Hstory: Sec. 39-31-104, MCA; | MP, 39-31-208, MCA
NEW Eff. 6/5/74; AMD, 1993 MAR p. 3026, Eff. 1/1/94.)

24.26.656 CONDITIONS (1) Al elections shall be held at such
times and places and upon such ternms as the board may specify,
including on-site or mail-ballot elections. (H story: Sec. 39-31-
104, MCA; 1MP, 39-31-208, MCA;, NEW Eff. 6/4/74;, AWVD, 1993 MAR p.
3026, Eff. 1/1/94.)

24.26.657 SECRET BALLOT (1) Al elections shall be by secret
ballot. (Hi story: Sec. 39-31-104, MCA; |MP, 39-31-208, MCA;, NEW
Eff. 6/4/74.)

24.26.658 ELIGBLE VOTERS (1) The enployees eligible to vote
shall be those within the unit on the date of the filing of the
petition excluding those enployees who have voluntarily term nated
their enpl oynment between the filing date and the date of the election

(2) At least 7 days prior to the election, the enployer shall
furnish to each | abor organization which is party to the proceeding, a
list of nanes and addresses of the enployees eligible to vote.
(Hi story: Sec. 39-31-104, MCA; |IMP, 39-31-208, MCA;, NEW FEff.
6/4/74.)

24.26.659 NOTICE (1) Not nore than 20 cal endar days nor |ess
than 10 cal endar days prior to any election set by the board, the
board shall cause to be prepared and distributed a Notice of Election
specifying the date and place thereof; the hours the polls wll be
open; the classification of enployees in the appropriate unit for
whi ch the election is to be conducted; rules concerning eligibility to
vote; a sanple ballot; and such additional information and instruction

as the board may consider appropriate. Copies of the Notice of
El ection and the sanple ballot will be sent to all |abor organizations
appearing on the ballot and to the public enployer. The public

enpl oyer shall cause copies of the Notice of Election and the sanple
ballot to be posted for at |least 5 working days prior to the el ection
at work | ocations where notices are nornmally posted for the benefit of
enpl oyees in the appropriate unit. The posting requirement may be
nmodi fi ed by nutual agreement of managenent and the
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parties appearing on the ballot. (Hstory: Sec. 39-31-104, MCA, | M
39-31-208, MCA;, NEW Eff. 6/4/74.)

24.26.660 BALLOTS (1) The rank order of |abor organization

names to be placed on the ballot will be determined during the pre-
el ection hearing. The currently recognized | abor organi zati on shal
al ways be on the ballot unless otherwi se agreed. "No Representation”

will always be listed as the |ast choice.

(2) Only those | abor organizations which have been designated
by nmore than 10% of the enployees in the unit shall be placed on the
bal | ot .

(3) Absentee ballots shall not be allowed. (H story: Sec. 39-
31-104, MCA; | MP, 39-31-208, MCA; NEW Eff. 6/4/74;, AVD, 1993 MAR p.
3026, Eff. 1/1/94.)

24.26.661 POL WATCHERS (1) Each party to the election shal
be entitled to be represented by an equal nunber of observers watching
at each polling place when the election is held on-site. The failure
or refusal of one party to send an observer to a polling place does
not infringe on the right of another party to send an observer to that
pl ace. (bservers shall be enployees eligible to vote, or in the case
of enpl oyer's observers, shall be any appropriate persons who are not
on the list of eligible voters. Each party nay observe the ball ot
counting. (H story: Sec. 39-31-104, MCA; | MP, 39-31-208, MCA; NEW
Eff. 6/4/74; AMD, 1993 MAR p. 3026, Eff. 1/1/94.)

24. 26. 662 POLLI NG AREA ELECTI ONEERING (1) Prior to the
commencenent of an on-site election the agent of the board shal
designate the polling area and no el ectioneering of any kind shall be
permitted within this area. Any violation of this rule by any party
or its representative or agent may be grounds for setting aside the
el ection. (H story: Sec. 39-31-104, MCA; | MP, 39-31-208, MCA; NEW
Eff. 6/4/74; AMD, 1993 MAR p. 3026, Eff. 1/1/94.)

24.26.663 CHALLENGES (1) Al enployees whose names appear on
the list certified by the board as being a conplete list of the
enpl oyees within the defined appropriate unit shall be eligible to
vot e.

(2) Any prospective voter may be chal | enged for cause.

(3) Al enployees whose nanes do not appear upon the |ist
certified by the board as being a conplete list of the enployees
within the defined appropriate unit shall be chall enged by the agent
of the board.

(4) A challenged voter shall be pernmitted to vote but his
ball ot shall not be cast. It shall instead be sealed in a separate,
unmar ked envel ope under the supervision of the agent of the board and
then inserted in a special identifiable form
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envel ope provided by the board for that purpose and returned to the
board. (H story: 39-31-104, MCA, | MP, 39-31-208, MCA;, NEW 6/4/74.)

24.26.664 MAJORITY (1) In all elections, a majority of the
valid votes cast shall determ ne the enpl oyees' representative to be
certified. In the case of a tie vote, no certification shall be
i ssued. (Hi story: 39-31-104, MCA; | MP, 39-31-208, MCA;, NEW Eff.
6/4/74.)

24.26.665 RUNOFE (1) The board shall conduct a runoff election
when an el ection in which the ballot provides for not |ess than three
choices (i.e., at least two representatives and no representative)
results in no choice receiving a magjority of the valid ballots cast.

(2) The ballot in the runoff election shall provide for a
sel ection between the two choices receiving the |argest and second
| ar gest nunber of votes in the previous election.

(3) Those eligible to vote in the original election shall be
eligible to vote in the runoff election. (History: 39-31-104, MCA
IMP, 39-31-208, MCA;, NEW Eff. 6/4/74.)

24.26.666 BALLOT TALLY AND OBJECTIONS (1) Ball ots will be
tallied on the day of the election. Wthin 5 working days after the
tally of ballots, the parties to the election may file objections with
the board relating to the conduct of the election or conduct affecting
the results of the election. The board agent conducting the el ection
will attenpt to notify the parties of the results of the ballot tally.

However, in either on site or nail ballot elections the burden is on
the parties to confirm the election tally with the board agent
assigned to the el ection.

(2) njections relating to the conduct of the election or
conduct affecting the results of the election shall be in witing and
shall contain a brief statenent of facts upon which the objections are
based. An original and three copies of such objections shall be
signed and filed with the board, the original being sworn to. The
party filing an objection shall serve a copy upon each of the other
parties to the election. (History: 39-31-104, MCA, 1 MP, 39-31-208,
MCA;, NEW Eff. 6/4/74;, AMD, 1993 MAR p. 3026, Eff. 1/1/94; AMD, 2001
MAR p. 446, Eff. 3/23/2001.)
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24.26.667 CERTIFICATION (1) |If no objections are filed within
the tine set forth above, or if the challenged ballots are
insufficient in nunber to affect the result of the election, the board

shal | forthwith issue to the parties a «certification of
representative, where appropriate.
(2) In order to be certified by the board as the exclusive

representative for any bargaining unit that existed before July 1,
1973, and is presently in existence, the |abor organization nust
submt a copy of the existing collective bargaining agreenment as
support of its claim (Hi story: 39-31-104, MCA; | MP, 39-31-208,
MCA; NEW Eff. 6/4/74; AVD, 1993 MAR p. 3026, Eff. 1/1/94.)

Rul es 24.26.668 through 24.26.679 reserved
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Unfair Labor Practice Charges

24.26.680 COVPLAINT (1) A conmplaint alleging that a person or
organi zati on has engaged in or is engaging in an unfair |abor practice
may be filed by an enployee, a group of enployees, a |abor
organi zation or a public enployer within 6 nonths thereof.

(2) A conplaint shall be in witing. The original shall be
signed and verified by the conplainant or the authorized
representative. The original and three copies of the conplaint shal
be filed with the board.

(3) A conplaint shall contain the follow ng

(a) the nane, address and tel ephone nunber of the conpl ai nant;

(b) the nane, address and tel ephone nunber of the party agai nst
whom t he charge is nade; and

(c) a clear and concise statenent of facts constituting the
al l eged violation, including the tinme and place of occurrence of the
particular acts and a statenment of the portion or portions of the | aw
or rules alleged to have been viol at ed.

(4) If the board determines that the facts alleged in the
conplaint do not constitute an unfair |abor practice under section 39-
31-401 or 39-31-402, MCA, it shall dismiss the charge. (Hi story:
Sec. 39-31-104, MCA; 1 MP, 39-31-406, MCA;, NEW Eff. 6/4/74;, AVD, 1993
MAR p. 3026, Eff. 1/1/94.)

24.26. 680B RESPONSE TO COVPLAI NT AND | NVESTI GATI ON OF COVPLAI NT
(1) The board shall serve one copy of the conplaint upon each party
charged with the unfair |abor practice.

(2) A party so charged shall file a response with the board to
the conplaint within 10 days. A response is a letter setting forth in
detail facts relevant to the conplaint which the respondent w shes to
bring to the board's attention including a specific reply to each
factual allegation made in the conpl aint.

(3) As provided for in 39-31-405(1), MCA after receipt of the
response, the board shall appoint an investigator to investigate the
al |l eged unfair |abor practice.

(4) As provided for in 39-31-405(2), MCA, if after the
i nvestigation, the agent designated by the board determnines that the

charge is without probable nerit the board shall issue and cause to be
served upon the conplaining party and the person being charged notice
of its intention to disniss the conplaint. The dism ssal becones a

final order of the board unless either party requests a review of the
decision to dismss the conplaint. The request for a review nust be
made in witing wwthin 10 days of receipt of the notice of intention
to dismiss decision. This rule requires that the request for review
must

clearly set forth the specific factual and/or |egal reasons
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i ndicating how the investigator's finding of no probable nmerit is in
error.

(5 As provided for in 39-31-405, MCA, if after the
i nvestigation or after the appeal provided for in subsection (2) of
39-31-405, MCA, the investigator or the board determnes that there is
probable nmerit for the charge, the board shall issue and cause to be
served upon the conplaining party and any party charged a notice of
finding of probable nerit.

(6) As provided for in 39-31-405(4), MCA, if a finding of
probable nerit is nade, the person or entity agai nst whomthe charge
is filed shall file an answer to the conplaint. The answer nust be
made in witing within 10 days of receipt of the notice of finding of
probable merit.

(7) A finding of probable nerit is appealable only after the
deci sion of the hearing exam ner has been issued. (H story: Sec. 39-
31-104, MCA; | MP, 39-31-405(1), (2), (3), (4), MCA, NEW 1984 MAR p.
599, Eff. 4/13/84; AMD, 1993 MAR p. 3026, Eff. 1/1/94.)

24.26.681 ANSWER (1) The party nanmed in the conplaint shal
file a formal, witten verified answer within 10 days after service of
the notice of finding of probable nerit.

(2) One copy of the answer shall be served on the conpl ai nant,
and the original, with proof of due service and 5 copies, shall be
filed with the board.

(3) The answer shall include a specific adm ssion, denial, or
expl anati on of each allegation in the conpl aint.
(4) If the party charged fails to file a tinmely answer, the

board nay consider it an admission of nmaterial facts and waiver of a
hearing. (History: Sec. 39-31-104, MCA, | MP, 39-31-406, MCA; NEW
Eff. 6/4/74; AMD, 1984 MAR p. 599, Eff. 4/13/84.)

24.26.682 NOTICE OF HEARING (1) After the tinme for filing an
answer has passed, the board shall serve a notice of hearing upon the
parties. The hearing date shall not be less than 5 working days after
the date of service. The notice shall include all those itens |isted
in section 2-4-601, MCA, and shall state whether the board or an agent
of the board will hear the conplaint. (H story: Sec. 39-31-104, MCA
IMP, 39-31-406, MCA; NEW Eff. 6/4/74; AVMD, 1993 MAR p. 3026, Eff.
1/1/94.)
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24.26.683 PROPCSED FINDINGS (1) The board may request proposed
findings of fact and conclusions of law. (H story: Sec. 39-31-104,
MCA;, | MP, 39-31-406, MCA;, NEW Eff. 6/4/74.)

24.26.684 EXCEPTIONS (1) |If a majority of the board have not
heard the case, the person who conducted the hearing shall serve a
proposed deci sion and order upon the parties who shall have 20 days to
file exceptions with the board.

(2) If briefs in support of a party's exceptions are to be
subm tted, those briefs nust be filed with the board at |east 15 days
before the board hearing or the briefs will not be accepted or

considered. (Hi story: Sec. 39-31-104, MCA; 1 MP, 39-31-406, MCA;, NEW
Eff. 6/4/74; AWVD, 1984 MAR p. 599, Eff. 4/13/84; AMD, 1993 MAR p.
3026, Eff. 1/1/94.)

24.26.685 DI SQUALI FI CATION OF HEARING EXAM NER (1) A party
desiring to disqualify a hearing exam ner on an unfair |abor practice
case nmust, within 5 days fromreceipt of information notifying that
party of the appointnent of the hearing examner, file with the board
a witten request to disqualify the appointed hearing exam ner.

(2) If several parties to an unfair |abor practice proceeding
disqualify the first appointed hearing exam ner, then all parties,
other than the party who first exercises the right, shall still retain

their right to disqualify one succeeding, appointed hearing exam ner,
subject to the conditions of subsection (1), of this rule. Upon the
filing of a tinmely, witten request to disqualify a hearing exam ner,
the hearing exam ner shall take no further action in that case.

(3) I f several unfair |abor practices are being heard together
i n one proceeding, each party still has only one perenptory chall enge
to a hearing exam ner for each proceeding. (H story: Sec. 39-31-104,
MCA; | MP, 39-31-405(5), MCA; NEW 1984 MAR p. 599, Eff. 4/13/84.)

Rul es 24.26.686 through 24.26.694 reserved
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Requests for Mediation

24.26.695 PETITION (1) In the event of a |abor dispute, a
petition, in witing, requesting assistance of the board, may be filed
with the board by an enployee or group of enployees, a |abor
organi zation, or public enployer. The original of the petition shal
be signed by the petitioner or his authorized representative, and the
original and 5 copies thereof shall be filed with the board. The
petitioner shall serve a copy of the petition sinultaneously upon any
party naned in the petition. The petition shall contain:

(a) name, address, and telephone nunber of petitioner or
aut hori zed representati ve;

(b) name, address, and tel ephone nunber of public enployer;

(c) description of unit involved;

(d) name, address, and tel ephone nunber of the recognized or
certified | abor organi zati on and authorized representative thereof;

(e) description of the dispute in detail

(f) statenent as to what assistance is requested; and

(g) statement indicating if the request is unilateral or joint.

(2)

(3)

A petition may be withdrawn with the consent of the board.

Upon petition for interest nediation, the board shall
designate a qualified | abor nediator who is an agent of the board to
medi ate the dispute. Upon the witten request of both parties, the
board may instead request a nmediator fromthe federal nediation and
conciliation service, if one is avail able.

(4) Any information disclosed to the nediator in the
performance of these duties shall not be divul ged unl ess approved by
the parties involved. Al files, records, reports, docunents, or
ot her papers received or prepared by the mediator shall be classified
as confidential and not as a public record. Such matters shall not be
di scl osed to anyone wi thout the prior consent of the board.

(5) The nediator shall not produce any confidential records or
testinony with regard to any nediation on behalf of a party to any
case pending in any proceedi ng before any court, board, investigatory
body, arbitrator, or fact finder without the witten consent of the
boar d.

(6) The nediator nay hold separate or joint nmeetings with the
parties or their representatives, and such neetings shall be private
and nonpublic, except if otherwise nutually agreed upon by the
parties. (H story: Sec. 39-31-104, MCA;, 1 MP, 39-31-307 and 39-31-
308, MCA; NEW Eff. 6/4/74; AMVD, 1984 MAR p. 599, Eff. 4/13/84; AMD
1993 MAR p. 3026, Eff. 1/1/94.)

ADM NI STRATI VE RULES OF MONTANA 12/ 31/ 93 24-1793



24.26. 695A LABOR AND | NDUSTRY

24.26. 695A GRIEVANCE MEDIATION (1) When a dispute exists
bet ween a public enployer and a | abor organi zati on over the neaning,
interpretation or application of an existing collective bargaining
agreenent, the parties may request grievance nediation. The board, in
its discretion, may designate a qualified |abor nmediator to nediate
t he dispute under the follow ng conditions:

(a) the parties nmutually agree to the request;

(b) the parties mutually agree to the conditions set by the
board; and

(c) the parties nutually agree to waive the applicable tine
limtations in the <collective bargaining agreenent's grievance
procedure.

(2) Matters disclosed to the mediator by the parties during the
course of nediation shall be confidential and shall not be divul ged
unl ess approved by both parties to the dispute.

(3) In the event the dispute goes to arbitration, the nedi ator
may not be called as a witness or otherwise called to divulge
information or settlenent offers which may have been di scussed during
medi ation. (H story: Sec. 39-31-104, MCA; |IMP, Sec. 39-31-306, MCA;
NEW 1993 MAR p. 3026, Eff. 1/1/94.)

24.26.696 NEDIATION (1S HEREBY REPEALED) (History: Sec. 39-
31-104, MCA, | MP, 39-31-307, MCA; NEW Eff. 6/4/74, REP, 1993 MAR p.
3026, Eff. 1/1/94.)
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24.26.697 FACT FINDER (1) Either party to a dispute nay
petition the board to initiate fact finding or, if it is apparent that
matters in disagreenent mght be nore readily settled if facts
i nvol ved were determ ned and publicly known, the board may initiate
fact finding in accordance with section 39-31-308, MCA

(2) Wthin 3 days of receipt of a petition for fact finding,
the board shall submt a list of five qualified, disinterested persons
to each of the parties to the dispute.

(3) Wthin 5 days of receipt of the list, the parties shall
select a fact finder by having the petitioner strike tw names and
then the other party strike two nanes. The renaining name is that of
the fact finder.

(4) The parties shall inmediately notify the board of the nane
of the fact finder. The board shall notify the fact finder along with
a request to inmediately establish dates and places of heari ngs.

(5) Wthin 20 days fromthe date of hearing, the fact finder
shall make witten findings of fact and recomrendati ons for resol ution
of the dispute. The findings shall be served on both parties and a
copy sent to the board.

(6) The fact finder may request the board to nmake the report
public 5 days after the parties are served with the findings.

(7) 15 days after the parties are served the board shall
provide that the report is open to public inspection

(8) The cost of fact finding proceedi ngs nmust be equally borne
by the board and the parties concerned. The fact finder shall, within
10 working days of the witten findings, subnmit an invoice of the
costs and fees to the board which shall send copies of the invoice to
both parties on which they will be billed for one-third of the total.

The parties shall pay the board within 5 days and the board shal
forward the total anpunt to the fact finder. (H story: Sec. 39-31-
104, MCA; 1 MP, 39-31-309, MCA, NEW Eff. 6/4/74; AMD, 1978 MAR p. 192
Eff. 2/24/78; AVD, 1993 MAR p. 3026, Eff. 1/1/94.)

24.26.698 ARBITRATION (1) The parties may, at any period in
the negotiations, agree to submt the issues to binding arbitration in
accordance with section 39-31-310, MCA

(2) Both parties shall jointly notify the board in witing of
this decision and of the identity of the arbitrator.

(3) The parties may petition the board to assist in the
selection of the arbitrator by requesting that the board submit to
them a panel of qualified arbitrators. (History: Sec. 39-31-104,
MCA; | MP, 39-31-310, MCA;, NEW Eff. 6/4/74; AMD, 1993 MAR p. 3026
Eff. 1/1/94.)

ADM NI STRATI VE RULES OF MONTANA 12/ 31/ 93 24-1795



24.26. 698A LABOR AND | NDUSTRY

24.26. 698A PANEL OF ARBI TRATORS AND FACT FI NDERS

(1) The board shall maintain a panel of qualified |abor
arbitrators and fact finders for referral, upon request, to the
parties to a | abor dispute. Panel nenbers are expected to conformto
the ethical standards and procedures set forth in the code of
professional responsibility for arbitrators of |abor disputes as
approved by the national acadeny of arbitrators. The board has
establ i shed procedures to conpile lists and appoint arbitrators or
fact finders fromsuch |ists and considers such facts as background,
experience, availability, acceptability, geographical |ocation and the
expressed preferences of the parties.

(2) Persons seeking to be listed on the panel nust conplete and
submt an application form The form nay be obtained fromthe board
of fices, 1805 Prospect Avenue, Helena, or by witing to the board,
P.O. Box 1728, Helena, MI 59624-1728. Upon recei pt of an executed
form the board wll review the application, assure that it is
conpl ete, and nmake any necessary inquiries. The board will reviewthe
compl eted application in light of the criteria set forth bel ow and
wi || decide whet her an applicant should be listed on the panel. Each
applicant will be notified in witing of the board's deci sion

(3) Applicants will be accepted on the panel if they:

(a) (i) are experienced in decision-nmaking roles in the resolution
of | abor-nmanagenent disputes; or

(ii) have extensive experience in relevant positions in
col l ecti ve bargaining; and

(b) are capable of conducting an orderly hearing, can analyze
testinony and exhibits; and

(c) can prepare clear and concise findings and awards w thin
reasonable tinme limts.

(4) The qualifications listed in subsection (3) of this rule
are best denonstrated by the subm ssion of actual arbitration awards
and/ or fact finding reports prepared by the applicant while serving as
an inpartial arbitrator chosen by the parties to disputes. Equivalent
experience acquired in training, internship or other devel oprment
programs, or experience such as that acquired as a hearing officer or
judge in labor relations controversies also may be considered by the
boar d.

(5) No advocate shall be listed on the panel. An advocate is a
person who represents enployers or |abor organizations, as an
enpl oyee, attorney or consultant, in matters related to collective

bar gai ni ng. A person who was not an advocate when listed may not
continue to be listed after beconing an advocate and nmust notify the
board of such change in status imedi ately.
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(6) Initial listing on the panel may be for a period not to
exceed 3 years and may be renewed for periods not to exceed 2 years,
provi ded upon review the listing is not canceled by the board as set
forth bel ow. Notice of cancellation nay be given to the nenber
whenever the nenber:

(a) no longer neets the criteria for adm ssion;

(b) has been repeatedly and flagrantly delinquent in submtting
awar ds;

(c) has refused to nmake reasonabl e and periodic reports to the
board as required,

(d) has been the subject of conplaints by parties who use board
panel s and the board, after appropriate inquiry, concludes that just
cause for cancellation has been shown; or

(e) is deternmined by the board to be unacceptable by the
parties, based on board records show ng the nunber of tinmes the
arbitrator or fact finder's nanme has been proposed to the parties and
t he nunber of tinmes the person has been sel ected.

(7) When, pursuant to a request, the board subnmits a list of
arbitrators or fact finders to the parties to a dispute, the names on
the lists shall be drawn at random from the panel described above.
However, the board will attenpt to conply with a joint request of the
parties to restrict the lists in any of the foll owi ng ways:

(a) only arbitrators who are listed on the labor arbitration
panel of the Anerican arbitration association or the federal mediation
and conciliation service or who are nenbers of the national acadeny of
arbitrators;

(b) only arbitrators whose resunes filed with the board show
that they are engaged exclusively or primarily in the practice of
arbitration or fact finding; or

(c) only arbitrators who reside in Mntana.

(8) If they desire, the parties may jointly request a second
list of arbitrators or fact finders. A second list will consist of
nanes drawn at random from the panel wthout regard to any
restrictions requested by the parti es.

(9) Arbitrators and fact finders selected by the parties
pursuant to referral of their nane by the board shall notify the board
of acceptance of appointnments, scheduling of hearing, continuances or
post ponenents, and cancel | ati ons.

(10) Arbitrators and fact finders listed on the panel shall
provide the board with one copy of all witten decisions or
recommendati ons issued.

(11) Nothing contained herein should be construed to linmt the
right of parties to select jointly any arbitrators or arbitration
procedure acceptable to them (History: Sec. 39-31-104, MCA; | M
Sec. 39-31-308 and 39-31-310, MCA;, NEW 1993 MAR p. 3026, Eff.
1/1/94.)
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Sub- Chapter 7
Wage and Hour Revi ews

24.26.701 PURPOSE (1) The purpose of these regulations is to
create orderly and uniform procedures to be used when a party
aggri eved by a wage claimdecision of a department hearings officer
seeks review of that decision by the board. (H story: Sec. 2-4-201
MCA; | MP, 39-3-217, MCA; NEW 1989 MAR p. 2250, Eff. 12/22/89.)

24.26.702 DEFI NI TI ONS (D) The board hereby adopts the
definitions set forth in section 39-3-201, MCA (1989).

(2) "Review' shall nean the process by which an appeal ed
deci sion of a hearings officer is reviewed by the board. (History:
Sec. 2-4-201, MCA; | WMP, 39-3-217, MCA; NEW 1989 MAR p. 2250, Eff.
12/ 22/ 89.)

Rul es 24.26. 703 and 24.26. 704 reserved

24.26. 705 RIGHT TO APPEAL (D Any party aggrieved by a
departnment hearings officer's wage claimdeterm nati on made pursuant
to section 39-3-216, MCA, may seek review of the determnation by the
boar d.

(2) The aggrieved party nust seek review by filing a notice of
appeal within 15 days after the day the decision of the hearings
officer is mail ed.

(3) The notice of appeal shall consist of a witten statenent
of the party's desire to appeal the decision of the hearings officer.

The notice of appeal nust set forth the specific errors of the
hearings officer and the issues that will be raised on appeal

(4) The conpleted and signed notice of appeal shall be mailed
to the central office of the departnent:

Adm ni strator, Enploynent Relations Division

Department of Labor and Industry

P.O Box 1728

Hel ena, MI 50624

(a) It nmust be postmarked no later than 15 days after the day
t he deci sion of the hearings officer was mail ed.

(5) Upon receiving the notice of appeal, the adm nistrator of
the enploynment relations division shall imediately transmt the
notice to the admnistrator of the board.

(6) The administrator of the board shall schedule a review of
the determ nation. The review shall take place as soon as possible.

(7) The record of the hearing below shall be provided the
board. The contents of the record shall be determ ned pursuant to
section 2-4-614, MCA. (History: Sec. 2-4-201, MCA; | MP, 39-3-217,
MCA; NEW 1989 MAR p. 2250, Eff. 12/22/89.)
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24.26.706 NOTICE OF REVIEW (1) Once the adm nistrator has
schedul ed the review, the board shall give witten notice of the date,
time and place to all interested parties. Notice shall be nmailed to
the parties at least 10 days prior to the day of the review

(2) At the request of a party, or upon its own notion, the
board may, for good cause, continue the review. (History: 2-4-201
MCA; | MP, 39-3-217, MCA; NEW 1989 MAR p. 2250, Eff. 12/22/89.)

24.26.707 REVIEWPROCEDURE (1) The reviewis to be conducted
informally. However, any party may be represented by an attorney.

(2) The board rmay hear argunent concerning the findings of fact
and the concl usions of |aw reached by the hearings officer.

(3) Fi ndi ngs of fact nust be supported by substantial conpetent
evi dence of record. Failure of the hearing officer to make a finding
on a critical fact may be corrected by the board's remanding to the
hearings officer.

(4) The board shall not consider any new evidence tendered at
the review unl ess good cause is shown for the failure to produce the
evi dence before the hearings officer. |f good cause is shown and new
evidence is to be introduced, the board nay renand the matter to the
hearings officer for a ruling.

(5) The board may include in the record before it and consi der
as evidence all records of the departnent that are material to the
issues. |If the departnent records, or portions thereof, are not part
of the record bel ow, good cause nust be shown why it was not offered
into evidence before the hearings officer.

(6) If deenmed necessary, the board nmay request briefs.
(H story: 2-4-201, MCA, 1 MP, 39-3-217, MCA; NEW 1989 MAR p. 2250,
Eff. 12/22/89; AMD, 2001 MAR p. 446, Eff. 3/23/2001.)

Rul es 24.26. 708 and 24. 26. 709 reserved

24.26.710 DECI SION OF THE BOARD See page 1658 of MAR | ssue #20.
(Hi story: 2-4-201, MCA; 1 MP, 39-3-217, MCA; NEW 1989 MAR p. 2250,
Eff. 12/22/89.)
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4.26.711 BOARD S RECONSI DERATI ON OF I TS DECI SI ONS
1) The following definitions apply to this rule:

a) "Petition" neans a petition for reconsideration
b)
2

2
E
( "Petitioner" nmeans the party requesting reconsideration
Al'l petitions shall be filed within 10 days of mailing of
the boards's decision to the petitioner. The petitioner shall serve
upon all parties a copy of the petition.

(3) The filing of a petition is not a prerequisite for seeking
judicial review of the board' s final order

(4) A petition may be granted only upon the foll ow ng grounds:

(a) Clerical error.

(b) To present relevant evidence of argunent that proper
procedures were not followed during the appeal to the board.

(5) The petition nmust state the ground or grounds upon which
reconsideration is sought and a detailed statenment why the grounds
will likely mandate a change in the board's decision

(6) The board shall rule on the petition at its next neeting
and notify the parties of its decision.

(7) A decision of the board denying a petition is a final order
pursuant to sections 2-4-623 and 2-4-702, MCA. (History: Sec. 2-4-
201, MCA; |1 MP, 39-3-217, MCA; NEW 1989 MAR p. 2250, Eff. 12/22/89.)

24.26.712 CHALLENGES TO AND DI SQUALI FI CATI ONS OF BOARD MEMBERS
(1) No nmenmber of the board shall participate in a review of a wage
claimin which he has an interest.

(2) No nenber of the board shall represent any party or witness
at any revi ew before the board.

(3) Any party may challenge any nenber of the board, in
witing, served upon the board 15 days in advance of the schedul ed
review. The notion and answering affidavits shall be filed pursuant
to ARM 24.26.212. (History: Sec. 2-4-201, MCA; | MP, 39-3-217, MCA
NEW 1989 MAR p. 2250, Eff. 12/22/89.)
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